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What is Controlled 

Digital Lending? 



Controlled Digital Lending 

• CDL enables a library to circulate a 

digitized title in place of a physical one 

in a controlled manner.



Controlled Digital Lending 



Libraries have a novel idea



Collaborative Digital Collections



Legal framework for CDL:

How do libraries legally 

do what we do?



The legal framework for CDL

• Statutory exceptions

–First sale basics

–Fair use basics



The Copyright Act

Chapter 1



17 USC § 106
Subject to sections 107 through 122, the owner of copyright under this title has 

the exclusive rights to do and to authorize any of the following:

1) to reproduce the copyrighted work in copies or phonorecords;

2) to prepare derivative works based upon the copyrighted work;

3) to distribute copies or phonorecords of the copyrighted work to the public by sale or 

other transfer of ownership, or by rental, lease, or lending;

4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and 

motion pictures and other audiovisual works, to perform the copyrighted work publicly;

5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and 

pictorial, graphic, or sculptural works, including the individual images of a motion picture 

or other audiovisual work, to display the copyrighted work publicly



17 USC § 106 – "The Bundle"

Subject to sections 107 through 122, the owner of copyright under this title has 

the exclusive rights to do and to authorize any of the following:

1) to reproduce the copyrighted work in copies or phonorecords;

2) to prepare derivative works based upon the copyrighted work;

3) to distribute copies or phonorecords of the copyrighted work to the public by sale or 

other transfer of ownership, or by rental, lease, or lending;

4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and 

motion pictures and other audiovisual works, to perform the copyrighted work 

publicly;

5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and 

pictorial, graphic, or sculptural works, including the individual images of a motion picture 

or other audiovisual work, to display the copyrighted work publicly



Reproduction and distribution
The owner of copyright has the exclusive rights:

(1) to reproduce the copyrighted work

(3) to distribute copies . . . to the public by sale or other transfer of ownership, or 

by rental, lease, or lending;





“Notwithstanding” section 106(3) “the owner of a 

particular copy or phonorecord lawfully made under this title 

is entitled, without the authority of the copyright owner, to sell 

or otherwise dispose of the possession of that copy”

First Sale, 17 U.S.C. §109



Reproduction + Distribution



• “Notwithstanding” section 106 “the fair use of a 

copyrighted work, including such use by reproduction in 

copies...for purposes such as criticism, comment, news 

reporting, teaching (including multiple copies for 

classroom use), scholarship, or research, is not an 

infringement of copyright”

Fair Use, 17 U.S.C. §107



Fair Use Fundamentals

• Purpose and character of the use

• Nature of the work

• Amount and substantiality used

• Effect on the market



CDL statement guidance

At its core, CDL is about replicating with digital lending the 

legal and economically significant aspects of physical 

lending. 

To do so, we libraries must truly exercise control in the 

process.



Exercising control
1. Ensure that original works are acquired lawfully;

2. Apply CDL only to works that are owned and not licensed;

3. Limit the total number of copies in any format in circulation at any time to the 

number of physical copies the library lawfully owns (maintain an “owned to 

loaned” ratio);

4. Lend each digital version only to a single user at a time just as a physical copy 

would be loaned;

5. Limit the time period for each lend to one that is analogous to physical 

lending; and

6. Use digital rights management to prevent wholesale copying and 

redistribution.



Explosion of interest in CDL

from paper to practice



Controlled Digital Lending continues to be adopted….

• As of now 100+ (U.S. & Canada) libraries & publishers 

have harnessed a CDL system to loan digital copies
– Boston Public Library

– Allen County Public Library (genealogical collection)

– Georgetown Law Library

– MIT Libraries

– MIT Press (selected back catalog)

– Houghton Mifflin Harcourt (back catalog)

– Brick House Cooperative (journalism)

– And many more….
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COVID closures



CDL and COVID

• The problem illustrated: 

– Need to expand digital access, shut down 

collections

– Physical access is not enough for lots of 

vulnerable populations

– Need backup options



Libraries are already using:
Electronic document delivery, 

digital interlibrary loan, 

virtual reading rooms, and more….



And our users are 

in the Digital 
Space

Why are libraries 
suddenly restricted 
from that space?



CDL experimentation

• Increased willingness to explore alternative 

access options ("read and use the White Paper")

• Efforts such as HathiTrust ETAS, CDLI, CDL 

Reserves, and a variety of local implementations



EXAMPLE: HathiTrust’s

Emergency Temporary Access Service (ETAS)

● Owned to Loan & Friction Elimination

● Hathi member libraires (and their patrons) could check 

out a digital book for one hour.

○ Access would renew automatically at the end of that hour, 

unless another user requested the book after that hour was over.

● Users could click “Return Early” to make it available 

for another user.



HathiTrust’s ETAS (a familiar system?)

One acquired copy

Checked out to one person at a time

Limited time period, returned 

Made available to next person

*Repeat*
[Without permission from, or more fees paid to, the © holder]



Open Library: IA's Version of CDL



National Emergency Library (NEL)

• NEL launched in March 

2020

• In response to pandemic 

library closures

• NEL is not CDL

• Closed June 2020



Hachette Book Group, Inc. v. Internet Archive,

1:20-cv-04160 (S.D.N.Y 2020)



Complaint from publishers

"First, while IA claims to serve an educational purpose, 

education has long been a primary mission and market of 

publishers."

"In short, [IA] merely exploits the investments that publishers 

have made in their books, and it does so through a business 

model that is designed to free-ride on the work of 

others….”



Replace references to IA with “libraries”

It is authors and publishers who create the books of scholarship 

and literature for educators, students, and other readers; 

[libraries] create[] nothing. [Libraries] play[] no role in the hard 

work of researching, writing, or publishing the works or, for that 

matter, in creating or sustaining the overall publishing ecosystem 

and its distinct partnerships and markets.

Moreover, [libraries’] massive book [lending] business has no 

new purpose that is fundamentally different than that of the 

Publishers: both distribute entire books for reading.



Replace references to "IA" with “libraries”

In short, [libraries] merely exploit[] the investments that 

publishers have made in their books, and [they do] so 

through a business model that is designed to free-ride on the 

work of others. . . . [Libraries] undermine[] the balance and 

promise of copyright law by usurping the Publishers’ ability to 

license and sell the books that they have lawfully produced 

on behalf of authors and for the benefit of readers.



Every loan of a book is not a lost sale



Lawsuit Process

• Complaint

• Answer

• Discovery

• Motion(s)

• Trial

• Appeal



Is there support for 

Controlled Digital 

Lending?









Low risk, reasonable 

solution that

preserves legal and 

fiscal value in 

library collections



CDL for Resource 

Sharing



Interlibrary Loan: It’s been around awhile….

• The purpose of ILL as expressed by the 1917 A.L.A. Code 

for Interlibrary Loans was:

(a) to aid research calculated to advance the boundaries of knowl-

edge by the loan of unusual books not readily accessible elsewhere

(b) to augment the supply of the average book for the average reader



§108 is the engine 

behind document 

delivery, preservation, 

and interlibrary loan



The dream of shared access

• Michelle M. Wu, Building a Collaborative Digital 

Collection: A Necessary Evolution in Libraries, 

103 Law Libr. J. 527 (2011)

• Exploration of how we can leverage CDL together, 

for improved access

• CDL Co-Operative Group formation



Primary legal issues

• How does CDL interact with Section 108?

– Document delivery (108, licenses) vs. "returnables"

• Licensed eBooks vs. Digitized copies of print 

collections

• Risk associated with lending beyond a library's 

main user group



Digital access/loans do not negatively 

affect the market any differently than the 

legal uses already permitted by libraries 

when providing access to works physically.



Authored with community feedback by the CDL Co-Op: 

Charlie Barlow
Kyle K. Courtney

Tom Cramer 
Dave Hansen
Jill Hurst-Wahl 

Jill Morris
Genya O’Gara

Statement on Using

Controlled Digital Lending 

as a Mechanism for Interlibrary Loan



Goals & Context

The authors of this statement aim to:

1. Increase awareness of CDL controlled digital lending in 
this context,

2. Affirm libraries’ rights to use CDL, and
3. to improve services provided by the library resource 

sharing community by ensuring libraries and consortia 
are operating with the same set of assumptions and 
principles.



Statement 1

Interlibrary loan (ILL) is a foundational, 

Congressionally protected library practice, long 

empowered by copyright law, in which libraries 

lend materials to one another for a variety of 

purposes.  



Statement 2

Libraries support the copyright ecology and the rights 

of copyright holders by acquiring copyrighted works. 

Interlibrary loan is one way libraries provision 

materials for their patrons and is a key consideration 

as libraries develop their collections in concert with 

each other.



Statement 3

Interlibrary loan of library materials (both digitized 

and born-digital) is directly in keeping with the core 

purpose of libraries, and builds upon existing 

infrastructure and best practices for temporarily 

lending materials.



Statement 4

Controlled Digital Lending is a modern method of 

lending that replicates a library’s right to loan 

legally acquired physical materials in a digital 

format under controlled conditions.



Statement 5

Controlled Digital Lending directly supports the ALA core 

values of librarianship by providing the “highest level of 

service to all library users” and equitable access to library 

materials “regardless of technology, format, or methods of 

delivery” using sustainable and efficient “practices that are 

environmentally sound, economically feasible and socially 

equitable.”



Statement 6

Controlled Digital Lending also directly supports the ALA 

Interlibrary Loan Code for the United States, specifically: 

5.8 Ship material by the fastest method reasonably 

available to the location specified by the requesting 

library.

5.11 Deliver copies electronically whenever possible.



Statement 7

Interlibrary loan is lending among libraries; libraries are 

trusted institutions that balance the rights of the 

creators with the rights of the public to access.



Statement 8

Interlibrary lending—physically or digitally—is a legally 

protected activity within the marketplace; using 

Controlled Digital Lending as a mechanism for ILL has 

the same effect on the marketplace as other methods 

of ILL. 



Statement 9

Librarians and library staff are experts, well-versed in 

digitization for lending, review of materials for copyright 

concerns, and technology used on controlled resource 

sharing platforms.



Statement 10

Determining parameters for Controlled Digital 

Lending for interlibrary loan is within the rights, 

powers, obligations, and judgments which librarians 

make every day.



Legislative and policy efforts

• Physical and Virtual Hill Walks in 2019-2021

• "CDL: The Bill"

– Amending Copyright Act?

– Narrow focus

– Careful of legislative process



CDL resources
• Position statement on CDL (September 2018): https://controlleddigitallending.org/statement

• CDL White Paper: https://dash.harvard.edu/handle/1/42664235

• Building a Collaborative Digital Collection: A Necessary Evolution in Libraries: 

https://scholarship.law.georgetown.edu/facpub/699/

• Statement on Using Controlled Digital Lending as a Mechanism for Interlibrary Loan: 

https://controlleddigitallending.org/ill/download

• IFLA’s statement on international CDL: https://www.ifla.org/news/ifla-releases-a-statement-

on-controlled-digital-lending/

• Controlled Digital Lending Implementers home page: https://sites.google.com/view/cdl-

implementers

• Canadian paper on CDL: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4031054

https://controlleddigitallending.org/statement
https://dash.harvard.edu/handle/1/42664235
https://scholarship.law.georgetown.edu/facpub/699/
https://controlleddigitallending.org/ill/download
https://www.ifla.org/news/ifla-releases-a-statement-on-controlled-digital-lending/
https://sites.google.com/view/cdl-implementers
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4031054
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